A philosophical theory of promising attempts to justify some account of promissory obligation.
perverse simply to assume that it deserves our approval. 3 Of course, it is an essential project to uncover the internal normative structure (if there is one) of a particular branch of law in a particular place. Such an understanding is obviously crucial for the making of arguments within that legal practice. But it's also the right starting point for normative legal theory. 4 Though the main point of normative legal theory as most see it is evaluative, aiming at least to produce criteria by which particular legal doctrines and practices can be judged, it would obviously be a waste of time to try to design an ideal system of contract law (or even to try to come up with a set of goals contract law should serve, leaving the problem of concrete institutionalization to someone else) in ignorance of how societies have been thinking about the topic over the centuries. Though it is possible that all actual contract law is all wrong, it is very unlikely to be so, and any theory claiming this has the burden of explaining how we all went astray. (I think it quite likely that New Zealand was right to abandon the whole of accident law, but we do need an account of why the rest of the world is unmoved by this revolution.) In any event, as with the moral case, where else can we start than with existing ideas about why and how law should enforce agreements?
In practice, the connection between normative legal theory and actual law is often stronger than this. 5 It is typical for writers to attempt to fit a theory of, say, contract, as closely as possible to some particular actual legal system, even if their ultimate motivation is critical. 6 This is in a way surprising, since if one sees existing law as just initial data for theory construction, a comparative approach-drawing on as wide a variety of legal systems as possible-would clearly be preferable. But existing English speaking legal theory, at any rate, is notably parochial. This is probably partly attributable to the prevailing monolingualism of contemporary scholars in the English speaking world-in stark contrast with what seems to have been the norm a hundred years ago. But it is also surely partly because legal theorists typically have mixed aims. They mostly do wish to advance a normative and not just a descriptive or explanatory legal theory. But by training and profession they also tend to be experts on a particular legal system and so have a natural interest in making reformist proposals that have a chance of success in their own legal world; the closer the evaluative theory matches existing law in a particular place, the more likely arguments for or against reform made in its name will be heeded.
The approach of Stephen Smith deserves special mention. 7 Smith's discussion of contract theory is offered as an interpretation of existing law, along the lines of Dworkin's theory of how to figure out the content of the law in force. Such an interpretation, simplifying greatly, aims both to fit the existing legal materials and show them in their morally best light. Smith therefore aims to go beyond uncovering the normative structure of contract law; he aims to provide the best available justification for the way that it is. Now Dworkin's theory of how to determine the content of the law may be correct. 8 But if it is evaluative contract theory we are doing, rather than trying to make the best sense of the law we have, the method of showing existing legal materials in their best light is inappropriate. Evaluative or critical legal theory is not constrained to fit existing materials. Though existing materials are the starting point of the discussion, there is no loss, so far as the theory is concerned, if it explains why some well established feature of the law should simply be dropped; less fit is not in itself a count against the theory. To use Smith's helpful taxonomy, I am interested in "prescriptive" rather than "interpretive" contract theory. 
Legal Enforcement of Agreements
The basic question to ask about contract law is why (some) agreements or promises should be enforced by the state. An answer to this question will provide criteria for determining which agreements and promises should be enforced, and which should not. It will also carry with it an account of what enforcement amounts to: an account of the appropriate remedy for breach.
It might seem that in stating the problem in this way, I have already restricted myself to the common law world, where it is entirely natural to lawyers and theorists to think of contract law in terms of the enforcement of agreements and promises, and left behind the civil law tradition, in which the question is typically posed as one about the conditions under which a 8 For discussion, see Murphy, What Makes Law (forthcoming, 2013) 9 SMITH, supra note 7, at 4.
person has taken on a legal (contractual) obligation. But the difference is actually superficial, since even if we don't think of contract law in terms of the enforcement of independently existing promises or agreements that might have moral force, contractual obligations everywhere are legal obligations to perform one's side of an agreement or stand alone commitment. Whether or not we think of contract law as arriving on the scene of a moral practice of making promises and agreements and choosing to add legal force to some of them, we can agree that contract theory aims to provide normative foundations for the type of legal institution that enforces (some) agreements and unilateral undertakings.
For a body of law as comparatively settled as contracts, it is perhaps surprising that so many very different answers to the basic questions have been proposed. But then perhaps it is not surprising: like property, contract is a fundamental legal category and a lot is at stake here for a society's moral and political self understanding.
We can organize the most important options in contract theory into three broad camps.
First, there are moralistic accounts-those that see contract law as aimed at either enforcing moral obligation or promoting a virtuous character. Second, there are corrective justice accounts, according to which the aim of contract law is to allow the victims of a certain kind of wrongdoing to extract compensation (rectification) from the wrongdoers. Last, there are instrumental accounts, which find the point of contract law in the morally significant social effects that flow from it. One might of course subscribe to some pluralistic mix of some or all of these basic types, but I will first introduce each type in its pure form.
The labels could mislead. Though I label only the first view (and this somewhat tendentiously) moralistic, all the contract theories I consider are grounded in considerations of political morality. Even the economic theory of contract, despite the ideological disavowals of some of its practitioners, 10 depends on the assumption that economic efficiency is a value legal institutions should promote. And of course all corrective justice views are moral views. What makes the first group of views worthy of the label "moralistic" is that they understand the point of contract law to be the enforcement of moral obligation, or the promotion of virtue, for their own sake. The distinction is familiar from criminal law theory. instrumental accounts, to take one contrasting case, the content of the law is justified because and to the extent that enforcement of these criminal duties does some good.
If all contract theories are at the broadest level grounded (in part) in moral theory, it is also true that there is a sense in which they are all instrumental: They hold not that the legal regulation of agreements has intrinsic value but rather that it is valuable as a means to certain good effects-including, perhaps, the enforcement of moral obligation. 12 Those theories I label instrumental are so in a more particular, narrower sense: they reject the idea that the point of contract law is to do justice to the moral dimensions of the relationship between the parties.
Thus they deny that the point of contract law lies with the moral standing of the promisor (the moralistic view) or with the rights and legitimate interests of the promisee (the corrective justice view). Rather, they find the point of contract law in society wide morally significant consequences. It is appropriate to call such theories instrumental, because they treat as mere instruments in service of an entirely distinct goal legal rights and duties that most people, on first thought, would treat as tracking real and significant moral rights and duties held by the parties to the agreement against each other.
I favor an instrumentalist contract theory, though not of the narrowly economic variety.
I begin with a review of the most important alternatives on their own terms. Much of the argument that follows does not depend upon any particular account of promise.
Moralistic Contract Theory
Charles Fried's main aim in Contact as Promise is to establish the centrality of promise to contract theory. His sets himself against those who downplay the importance of promise to contract either by taking a purely instrumental view in which the morality of promise does not figure, or by explaining contract in corrective justice terms but with reference to the promisee's reliance rather than expectation interest.
In Fried's account of promise, the value of the practice lies in its contribution to human autonomy: In providing a mechanism whereby people can secure others' trust and therefore cooperation, the practice expands freedom. But Fried does not explain the obligation to keep promises instrumentally, in terms of the promotion of autonomy. 13 Rather he gives a deontological account of why it is wrong to violate the rules of the practice. To do so is to intentionally invoke another's trust and then abuse it, and to do that is to use a person, in the Kantian sense-to fail to show them appropriate respect. 14 Now this account of promissory obligation is subject to essentially the same circularity problem faced by non practice accounts. 15 We might think that trust can be invoked out of thin air if a promisor can give moral grounds for the promisee to expect performance. 16 Fried claims that this happens automatically. "An individual is morally bound to keep his promises because he has intentionally invoked a convention whose function it is to give grounds-moral grounds-for another to expect the promised performance." 17 The trouble, the circle, is that there are no moral grounds to expect performance unless the individual is already bound to keep his promise.
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Be that as it may, it is plain that Fried takes the conclusion of his account of promise to be that promisors have a deontological obligation to perform and that promisees have the correlative right to performance. Fried's discussion of contract law starts downstream of this moral conclusion. And is not undermined by his unpersuasive argument for that conclusion, What is most important in Fried's contract theory, and what justifies treating his as the exemplary moralistic account, is the focus on the moral obligation of the promisor as the main justifying ground of contract law.
The moralist of duty thus posits a general obligation to keep promises, of which the obligation of contract will be only a special case-that special case in which certain promises have attained legal as well as moral force. But since a contract is first of all a promise, the contract must be kept because a promise must be kept.
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The message is clear enough. Just as legal moralist theories of criminal law hold that the legal duty not to murder has as its point the enforcement of the moral duty not to kill, moralistic contract theory holds that the legal duty of contractual performance has as its aim the enforcement of the moral duty of performance of promise.
Fried believes that the standard common law remedy for breach of contract, expectation damages, achieves this aim: "If I make a promise to you, I should do as I promise;
and if I fail to keep my promise, it is fair that I should be made to hand over the equivalent of An argument can be made for the nonpunitive remedy of specific performance. In the case of a promise, there is a very straightforward way in which the obligation can be enforced by law: the state can force the promisor to perform. In this respect promissory obligation differs from most of the obligations the legal moralist takes to be the business of the criminal law, which may only be "enforced" by way of deterrence and retribution. Though in some cases the time for performance without loss to the promisee has passed by the time of litigation, when that is not the case the injunction simply is the legal enforcement of the moral obligation.
Of course, one could go further and argue for a punitive sanction for all who waver in the performance of their obligation, but the very idea of legal enforcement of moral obligation does not require that purely retributive element.
Moralistic theories do face a further decision: Should the court's order of performance be backed up with the full range of criminal sanctions, including imprisonment, as is the case in Germany and, in principle, in the common law world via the mechanism of criminal contempt of court, or should only some weaker civil enforcement of the injunction be available, as in contractual obligation should be inherently punitive, since in all cases the promisor will be in the clear if she complies with the injunction.
So a good case can be made for a natural association between moralistic contract theory and the remedy of specific performance. Whether or not legal enforcement of promissory morality should go beyond this, it should do at least this much. The relevant complaint to make against Fried's discussion in Contract as Promise would seem to be that he ignored the important differences between specific performance and expectation damages from the promisee's point of view. 24 Expectation damages aim to put the promisee in as good a position as she would have been in had the promise been performed, and so in that sense they are ideally the financial equivalent of the promised performance for the promisee. But in a situation where a promisor could commit the promised performance to a higher paying third party, pay expectation damages to the original promisee, and still come out better off, paying expectation damages is not the equivalent, for the promisee, of performing as promised.
In his most recent writing on this issue Fried suggests that expectation damages are best understood as a default rule, justified as the rule that most parties would choose or on instrumental grounds. 25 (I discuss the idea that the remedy for breach is for the parties to determine ex ante below.) This does not mean that Fried thinks that nonperformance is not always morally and legally wrong. 26 The promisor should keep his promise. But if he does not, and legal enforcement is required, and the parties have not stipulated specific performance in advance, then an accurate award of expectation damages gives the promisee no more nor less than was agreed to.
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In any event, the important objection to the moralistic theory lies not with its implications for the remedy, but, in its very foundation as an application of legal moralism to contract law.
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Fried writes that, "Law can be, should be, but need not be a set of institutions that underwrite, facilitate, and enforce the demands and aspirations of morality in our dealings with each other." 29 It is this view about the proper role of legal coercion that sets Fried's contract theory apart in a special category and, for many of us, allows us to set it aside. For Millian liberals, who reject coercion merely for the sake of improving a person's own welfare, or enforcing their obligations, or making them more virtuous, the moralistic view of contract law does not get off the ground.
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Having said this, it seems clear that Fried does not regard the enforcement of people's obligations just for its own sake as the sole point of contract law. He clearly regards more ordinary instrumental benefits as part of the point. 31 Perhaps if it did not also produce breach a contract when this would have left the estate better off even after paying expectation damages. The Privy Council held that "the breaking of an enforceable contract is an unlawful act, and . . . it can never be the duty of an executor or an administrator to commit such an act. Corrective justice views of private law see the point of contract, or tort, as the righting of wrongs in the particular sense of compensation for, or undoing of, the harm suffered as a result of another's wrongdoing. Taking this perspective on contract law, our focus is on the promisee.
As we know, corrective justice accounts of contract could understand the wrong done to the promisee as lying with his expectation or performance interest or instead with his reliance interest.
There are at least two importantly different ways a performance interest account could be further spelled out. The first is that promises transfer property rights from the promisor to the promisee.
Peter Benson's brilliant, though to my mind Quixotic, 32 reconstruction of common law contract doctrine along these lines-finding the essence of contract in the transfer of personal 32 Benson goes so far as to attempt to provide an independently plausible normative rationale for the common law doctrine of consideration. obviously beyond my scope here. But even apart from this theoretical objection, there is a prima facie oddness to the assimilation of contract to property since contracts for services are not most naturally thought of as transferring a property right to (some part of) a person's freedom of action.
The second possible expectation focused corrective justice account is on its face much more plausible. Instead of locating the relevant moral interests of promisees in the morality of property, it lays out an independent morality of contract.
The kind of view I have in mind is set out with exemplary clarity by Ernest Weinrib.
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The aim of providing a remedy for breach of contract, on this view, is to restore to the plaintiff that which is rightfully his; specific performance or expectation damages do this, and are thus the proper remedies. The promisee's right under a contract is not a property right, or any kind of right to the subject matter of the contract. Rather, as Kant emphasizes, the promisee's right is to the promisor's performance.
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Now this kind of view makes excellent sense of the structure and content of contract law as it is found virtually everywhere, including the fact that contract remedies are not generally aimed at punishment of the promisor, or disgorgement of her gains. Contract remedies simply require the promisor to give to the promisee what was rightfully his all along, the promised performance or its monetary equivalent. But such a view depends upon an independent account of why exactly a promisee acquires a right to the promisor's performance. The natural place to look for such a justification would be in the morality of promise.
But there is no plausible deontological account of promise that would establish that promisees have a right to the promised performance. For all practice based accounts (other than Fried's, discussed above) the reasons to keep a promise-one made at arm's length, at any rate-relate to the practice of promising at large, and are not grounded on the rights or interests of the promisee. In the case of promises made to intimates there can be special kinds of expectations the disappointment of which would do significant harm. But there is no reason to think that the harm nonperformance would do is just the same as the loss in value to the promise from nonperformance.
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It is no doubt because Fuller and Perdue did not consider the possibility that promisees simply had a right to performance that they believed that expectation damages to be, on the face of it, an unjustified remedy. They declare that the expectation interest of promisees has very little moral importance. 40 The way they write about it, it is as if unfulfilled expectations on the part of all promisees should be likened to a child's disappointment at not getting a promised ice cream. But on the corrective justice view, the remedy of expectation damages is appropriate not because the promisee has a specially valuable interest, or because she will suffer a loss from nonperformance, but because she has a right to performance. Just as, if we believe in property rights, restoring my stolen property is morally appropriate (since I have a right to the property) even when the loss did not set back my welfare interests at all.
Similarly, Joseph Raz argues that expectation damages for the sake of the promisee alone (as opposed to the social good) are incompatible with Mill's harm principle. 41 As with can be understood to flow not from the promisor's natural duty to perform, but from her participation in a legitimate practice justified on other grounds. Where contract law must be justified on other grounds, promisees' expectations, even though they are legitimate once the system is up and running, do not provide any additional justification for having such a system.
We mustn't confuse a moral side effect of the system with its underlying justification. Take a welfare system that is justified by some account of social justice. Individuals living under that scheme have a legitimate expectation to the delivery of what they are legally entitled to. But those expectations do not explain why the welfare system is a good idea. The key point to make about Fuller and Perdue, then, is that they simply did not consider that contract law might be justified as a way to enforce the independently generated right of promisees to the promised performance.
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I conclude that Weinrib's Kantian corrective justice account is the most eligible candidate non instrumental contract theory, particularly in making sense of existing law is such a clear and compelling way. As a normative reconstruction of the law-which may also be all that either Kant or Weinrib thought believed they were offering-it is far superior to accounts that link contract to property, or, the account we turn to next, those that focus on reliance. The 42 See Weinrib, supra note 36 at 63 4.
problem with this account is where it stops. It offers no argument at all for the idea that all promisees have moral rights that it is the business of the law to protect. I cannot defend the claim here, but it is my view that promisees have no such rights.
5. Corrective Justice II: Compensation for Detrimental Reliance.
Though in the end I agree with Fuller and Perdue in rejecting an expectation focused corrective justice account, I cannot see any plausibility in the view they put in its place-the idea that contract law is about compensation for detrimental reliance.
Despite its popularity in the twentieth century, and despite its affinity with the U.S.
doctrine of promissory estoppel, the "reliance theory" of contract is perhaps the least plausible of the views considered so far. The only way it can be saved from incoherence is by transforming into a view that no one could accept.
In a nutshell, the theory is that breach of promise (usually) causes reliance losses, that the wrong inflicted on the promisee just is the infliction of these losses, and that therefore corrective justice requires their compensation, which is what contract law aims to ensure. In justification of this account, one could put forward the moral view that any induced reliance is the responsibility of the inducer, independent of promise. If Bruce induces Alice to buy an aeroplane ticket to Australia by saying in public that he is on his way there, Bruce is responsible for Alice's loss if he fails to go. But it's pretty clear, I think, that this is an unacceptable moral view-our responsibility for losses others incur in reliance on their expectations about what we will do cannot possibly be as extensive as this. 43 There are legal doctrines, such as the recently forged Australian doctrine of "equitable estoppel" which recognizes a (very limited) cause of action for reliance damages in the absence of promise, and some have defended this doctrine by appeal to an entirely general principle of responsibility for induced reliance. 44 But if ever a flood gates objection were appropriate in legal argument, it would be here. (The Australian doctrine stops the flood by including unconscionability as a condition of recovery.) 45 The way reliance theorists of contract typically limit the scope of compensatory responsibility is by insisting that it is only reliance on promises that counts. Not all reliance is the responsibility of the inducer of it, only that induced by promise. But this, presumably, can only be because the promisor ought to keep his promise. 46 And if that is right, it is hard to see why the responsibility of the promisor is limited to reliance losses-if the promise is the ground of the responsibility in the first place, why is the promisor not responsible for the promisee's expectation losses? So the problem with the reliance theory is not just that it implies a remedy, reliance damages, that is nowhere awarded for breach of contract (the U.S. doctrine of promissory estoppel providing only a partial exception), though that is very important; the problem is rather that the very idea that promises (alone) generate responsibility for reliance losses makes little sense. 46 Fried, supra note 6 at 10 11, 20, makes all the important points about reliance theories with great clarity.
promise in contract. 47 Atiyah recognized that not all induced reliance could be the responsibility of the inducer of it; on his view, responsibility is limited to cases of reasonable reliance. And the relevance of a promise, on his account, is not that the moral force of the promise itself generates responsibility for reliance, but rather that to make a promise is to "admit" that reliance is reasonable. But a promise doesn't at all seem like an admission. And even if it were, admitting one is responsible doesn't make it so. Generally, one's responsibility is not determined by what one declares one is responsible for.
Instrumental Contract Theory
If contract law is not grounded in the idea that the moral obligation to keep promises should be enforced by law, or that the law should protect and compensate for the violation of the rights of promisees, we are left, by process of elimination, with instrumental accounts. Contract law does not have as its main justification some goal of policing the moral significance of the relationship between promisors and promisees, but rather one of promoting, protecting, and policing the social practice of making and keeping of agreements and promises.
The most popular instrumental theory is that of the economic analysis of law. Many articles on contract theory contrast the economic approach with that of the philosophers. That is seriously misleading, since the economic approach needs to be just as philosophical as any other if it is to provide a justificatory or critical account of contract law. Defense of the economic approach requires an argument of relative plausibility: Do we have more reason to 47 See PATRICK ATIYAH, PROMISE, MORALS, AND LAW (1983).
embrace this particular instrumental contract theory as opposed to some other, or some noninstrumental account? The answer to this question cannot be determined by declaring disciplinary affiliation.
I agree with economic analysts that the best contract theory will not try to track the moral duties and interests of parties to particular agreements but will rather take a broader view, finding the point of the institution in the overall social good it produces. What is wrong with the traditional economic approach is its impoverished criterion of the social good-that of economic efficiency. Economic contract theory is a very strong theory, in the sense that it tries to justify a lot with extremely little; on the face it, it would be surprising if the resulting account were adequate. This is not the place to review the deficiencies of economic efficiency as a social aim.
There are reasons why economists abandoned a more plausible version of welfarism that allowed for comparisons among people's absolute levels of welfare and thus also distributive information-reasons having to do with misguided worries about the "meaningfulness" of interpersonal comparisons of welfare and excessive appreciation for the theorems of welfare economics. 48 But suffice it to say that the instrumental approach to contract theory I embrace does not limit itself to economic efficiency as the proper aim. economic analysis of contract law as many of its results are easily generalizable to instrumental accounts generally. But on one topic-the foundational topic of remedies for breach-the influential idea of efficient breach has led many astray. The points I will make about efficient breach are not especially novel, but it is worth rehearsing them to highlight the danger of myopia in instrumental legal theory-by which I mean a tendency to apply the analysis retail, forgetting that it always the entire scheme that requires justification. The idea that the remedy for breach is or should be entirely up to the parties-all the way down, as it were-is incoherent.
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) The two models can overlap. Suppose it is said that the fixed remedy supplied by law is expectation damages. We could also present this in terms of of all agreements.
On the whole, since contract law in most places allows some control over remedies by the parties, the model of remedies by agreement allows for more clarity. Recent economic analysis of contract remedies tends to employ this model.
There is a potential problem, however, with the remedies by agreement model, which is that it might be thought to countenance unjustified interference with the judicial role. Parties might agree to punitive damages but, it could be said, courts cannot simply be required to honor that agreement. But it is implausible to think that any agreement on remedies is an infringement on the proper authority of the courts. When the U.S. government enters into procurement contracts, it generally insists on a "termination for convenience" term that stipulates that the government can cancel at any time, incurring liability for reliance losses only. 54 There is nothing objectionable about the courts honoring such a term. The concern about judicial authority is better expressed this way: the law can always legitimately set limits to what terms (remedial or otherwise) it will enforce. Now the termination for convenience clause found in government contracts might be understood not as an agreement about the remedy for breach, but as a promise in the alternative: the government will either perform or cover its contract partner's out of pocket expenses. Perhaps. But not all limitations on damages can be seen that way-thus for example the very common exclusion of consequential damages is clearly an agreed limitation on the remedy available in the event of breach. 54 For discussion, see Hadfield, supra note 22.
Using the model of remedies by agreement, what remedy does the economic analysis of contract law recommend? It was once thought that since expectation damages gave efficient incentives for the decision whether to perform or breach, economic analysis supports the common law's mandatory remedy of expectation damages. (More fully, the mandatory remedy is expectation damages or less, as the parties might agree ex ante, with injunctive relief potentially available at the discretion of the court where money damages are clearly inadequate). But it was quickly pointed out that the decision whether to perform or breach was just one decision contract parties or potential parties had to make; others include how much to spend in reliance on the other party's performance, with whom to contract, whether to enter a contract at all, and so on. Work has been done on what might be the efficient remedy in respect of the incentives provided for these other decisions. It seems clear that it will be impossible to come up with an answer to the question of what remedy is efficient, all relevant decisions considered. But the main point to make about the economic theory of contract remedies is not that it is indeterminate, but rather that, as Craswell has so clearly explained, there is no reason to expect that the efficient remedy will line up with one of those standardly discussed by contract theorists. 55 In particular, there is no reason to think economic analysis would be able to justify the performance or expectation damages remedies provided for breach of contract everywhere. For all we know, Craswell writes, the most efficient remedy, all things considered, might be 66% of expectation damages.
Be that as it may, there is a fundamental and important problem in the text book presentation of the argument that expectation damages is efficient with respect to the decision whether to perform or breach.
The text book argument that expectation damages provide the right incentives for the decision whether to perform or breach is familiar. The right incentive is one where a party will be moved to breach just in case breach leaves at least one person better off and no person worse off than performance would; that will be a Pareto improvement. Under the common law, this is exactly the incentive parties have, since they will be moved to breach just in case this will leave them better off even after paying damages that aim precisely to leave the promisee no worse off than performance.
Now there is considerable discussion about whether specific performance would do just as well as expectation damages, since the original promisee may be able to deal with a higher valuing third party, and even if not, the two original parties may be able to reach a deal that will release the original promisor. Everything turns on what we believe about the ability of courts accurately to determine expectations damages, relative to the outcome of the parties' bargain over release from an injunction, and the relative costs of these two processes. it is a product of the very system of contract law that we are trying to justify. We cannot help ourselves to the idea that the promisee has an entitlement to performance when trying to give an instrumental justification for contract remedies.
There are two aspects to the objection I am raising: Why the promisee's interests only?
Any why measure these against the baseline of the contract? When making her decision about breach versus performance, the promisor is supposed to be concerned that the promisee can be made indifferent between performance or breach. But what about anyone else who might be interested in the subject matter of the contract? The promisor could give the goods away to a bystander; that bystander prefers breach with gift to him to performance, so why does that not figure in the calculation? And when thinking about the promisee's preferences, why is the contract price assumed to be the right baseline? Suppose the promisee values the good at $10, but the contract price is $2; we say he needs a full $8 before he is indifferent between performance and breach. But the baseline of the contract price has significance only on the assumption that the promisee is already in some way entitled to performance of the contract.
The story of efficient breach takes the structure of contract law for granted, and helps itself to the idea that a promisee is entitled to his expectancy, since that, after all, is how we all see it. 57 But we only see it that way because we take for granted that enforcement of contracts is a good idea. Considered as a stand alone defense of expectation damages, the standard theory of efficient breach is entirely question begging.
An analogy can be drawn here to standard discussions of tax justice in public finance economics. In those discussions, it is said that tax fairness consists in criteria of vertical and horizontal equity in the burdens of taxation, where those burdens are measured against a baseline of pretax income. To use that baseline is myopic because taxation is only one part of the whole set of economic and legal institutions that structure a market economy. We cannot treat pretax income as if it were in some sense an entitlement within the system, against which tax burdens can properly be assessed, since pretax incomes are affected by legal rules, including rules of taxation.
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The fundamental insight of Fuller and Perdue was that an account of the significance of the expectation interest is required, since lost expectancy is not, as it were, a natural loss; it is a theoretically constructed loss. Treating it as a loss requires justification for the entire system of contract law or else some account of the moral rights of promisees. It is therefore a mistake to argue for a particular remedy-a foundational element of the overall system-by simply assuming that it is a loss. It is a loss from the perspective of a system of contract rules of which the rule governing remedies is a central part. If we are going to justify expectation damages, we have to lift our eyes from particular transactions, and argue that it finds its place in an overall scheme of contract law that produces the best results. Now these points not only show that the standard text book defense of expectation damages as the remedy for breach is question begging. They also undermine the thought that, whatever the law may be, it will be efficient to breach so long as the promisee is given her expectancy. Suppose there is no remedy for breach of contract. We cannot say that the promisor should breach when that would leave her better off even after paying the promisee her lost expectancy. The loss of the promisee's expectancy is not a harm in the sense relevant to Pareto efficiency. Neither can we say that breach whenever the gain to the promisor from breach is greater than the promisee's loss of expectancy will lead to allocative efficiency.
Suppose that an original buyer at $5 values the subject matter of the sale at $10. Tertius comes along and offers $9 for the item, which he values at $11. The seller will not gain from breach if she has to transfer $5 to the original buyer, so she will not breach, and Tertius, the highest An argument can be made that rational contracting parties will elect expectation damages rather than specific performance in the standard case, since the additional costs to a breaching promisor of bargaining her way out of an injunction will lead her to demand a higher price, ex ante. 61 If that is so (and much could be said about the assumptions this argument requires), then we have a case for expectation damages as a default rule, since that would save rational parties the trouble of writing down what they want. (Such an argument cannot justify the common law rule, however, since if in a particular case the parties prefer specific performance ex ante, the common law will not necessarily enforce that preference.)
It would be good to have some evidence that in legal systems where specific performance is the background remedy but parties can choose damages ex ante as a term of their contract and have that choice honored by the courts-Germany, for examplesophisticated parties do choose damages in order to lower the price. I have not been able to find any such evidence, even anecdotal. Be that as it may, there is a more general concern about an approach that puts all the weight on what rational contracting parties do or would have agreed to.
Once again, the approach is myopic. Why would the appropriate rule be the one that particular parties might choose, rather than the one that does best overall, for society at large?
Most commentators simply take for granted that these are equivalent. Steven Shavell, the pioneer of this approach, does not. But he writes that the "utility of damage measures to contracting parties themselves is no doubt a and perhaps the major aspect in which the social advantage of damage measures inheres." 62 This seems plausible but, mostly, I believe, because we take for granted the ongoing stability of the system of private ordering without which we cannot even make sense of what two parties to a contract might rationally agree to.
There is no guarantee that what is best for each contracting pair is best for all of us.
Suppose expectation damages are best for each contracting party. Suppose further that parties cannot simultaneously hold in their minds the knowledge that if they breach they are legally 62 Shavell, supra note 61, 489.
liable for expectation damages only and the thought that it is a norm, a requirement of the social practice they are engaged in, that they perform their agreements. No harm is done to anything if one contracting pair start to believe that performance is optional, so long as the legally required compensation is paid. But if everyone believes that, then things have gone badly awry. Now in fact unless the unfortunate idea of efficient breach is in the air, there is no reason why contracting parties cannot regard themselves as obliged to perform while fully aware that if they do not perform, all that will happen to them is that they will have to pay damages which may be less than the gains from breach. This is the situation, for example, of participants in the American cotton industry as described by Lisa Bernstein, where the damages awards provided by the private arbitral tribunals are undercompensatory, but the norm of performance remains extremely strong. 63 The important point here is that this is the level at which instrumental analysis must focus: the level of generally accepted norms and overall social practice.
Contract and Promise.
Against the text book efficient breach analysis, I have said that an evaluation of contract remedies cannot assume that promisees are entitled to their expectation when discussing
whether that is what they should get. It is only once we have concluded that promisees are entitled to their expectancy that it makes sense to regard denying it as a harm to them. Against The simplest way to state the point of contract law is that it supports and shapes the social practice of making and keeping promises and agreements. 64 And within that social practice, the expectation is that when people make agreements, they should keep them. My claim is that while departures from a performance remedy may do no harm, a publicly accepted justification of a such a legal regime according to which breach is often the right thing to do from a social point of view will tend to undermine the practice of promise and contract. 64 See Raz, supra note 28, 933.
My argument resembles that of Seana Shiffrin, especially in its reference to the effects of certain understandings of the justification of legal rights and obligations on the political and legal culture. 65 But Shriffin's concern lies with the effects of departures in contract law from the morality of promise on moral agency. I see promissory morality as itself largely of instrumental significance, to be promoted because of its overall good social effects, and my claim is that departures from the conventions of the practice of promise within contract law will tend to undermine the former, and thus also the point of the latter-which is to strengthen, not weaken, the socially beneficial practice of making and keeping agreements.
The mere fact that the common law remedy is not a performance remedy is not itself, in aim to bring about some good through facilitating beneficial cooperative arrangements, there is no reason why they should take exactly the same form. For such parties, who may insist on performance when the promisor is their friend, there may be no harm done to the moral practice if they believe that it is all right to breach commercial agreements so long as damages are paid. For that matter, damages of 66% of the promisee's expectancy may be enough to encourage them to deal with others in the first place.
It cannot be denied that this is a possibility. My main reaction to it is that there is ample evidence that sophisticated commercial parties expect performance from their promisors. Hume, the need for coercive enforcement by the state only arises when societies become big enough to make it plausibly rational not to perform your side of an agreement. But the role of nonlegal sanctions doesn't disappear once government appears on the scene to enforce agreements. The two systems of enforcement work together in tandem. The "construction of markets," to use Collins's phrase, is a social process that take place both outside of law and within it.
68 HUGH COLLINS, REGULATING CONTRACTS, chapter 5 (1999). 69 HUME, supra note 2.
break free from nonlegal expectations regarding decent commercial behavior. Perhaps it could be done, but the result would be a very different social world, and there is no reason to think it would be a better one. Absent a compelling reason to make this drastic change, it is overwhelmingly plausible to insist that in our thinking about what the best legal remedy would
be, and what the proper public justification for that remedy would be-both by legal theorists and judges-we should count as a serious cost any tendency to undermine the banal but beneficial disposition to regard breach of contract as bad practice.
